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The Natural Resources Council of Maine (“NRCM?”) respectfully requests that the Board
of Environmental Protection (“Board”) stay the May 11, 2020 Order (“Order”) issued by the
Commissioner of the Department of Environmental Protection (the “Department™) conditionally
approving Central Maine Power Company’s (“CMP”) applications for State environmental
permits for the New England Clean Energy Connect (“NECEC” or “Corridor”). Staying the Order
during the pendency of NRCM’s appeal, filed simultaneously herewith, is within the authority of
the Board and is appropriate for this project of statewide significance that has not yet been
reviewed by the Board. Applicable statutes require that the Board—not the Department—“shall

decide each application for approval of permits and licenses that in_its judgment represents a

project of statewide significance” and identify the criteria that determine whether a project is of
“statewide significance.” 38 M.R.S. §§ 341-D(2), 344(2-A) (emphasis added); 06-96 CMR. Ch. 2

§ 17. The Corridor meets each of the criteria identified in statute and rule and can only be permitted



by the Board. Thus, until the Board determines that the NECEC is not a project of statewide
significance or exercises its mandatory review of projects of statewide significance, the Order must
be stayed.

Further, the Order issued in error. Where, as here, construction of the Corridor will
irreparably harm NRCM and a stay will not harm CMP, the Board should stay the Order pending
its review. Me. Op. Att'y Gen. No. 80-116 (July 15, 1980); 5 M.R.S.A § 11004.

BACKGROUND

CMP is proposing to build a 145-mile, high-voltage, direct current (HVDC) transmission
line from Québec to an interconnection with the New England grid in Lewiston. About 54 miles
of the transmission line route would consist of an entirely new 150-foot wide transmission corridor
through a currently undeveloped section of Maine’s North Woods. The record before the
Department reveals that CMP’s proposed Corridor includes above-ground transmission lines that
would severely fragment this critical forest habitat, crossing the Appalachian Trail, countless
wetlands and streams, a large, high-quality deer wintering area, and encroaching upon Beattie
Pond, a Class 6 remote pond.

The record before the Department also reflects that CMP’s Corridor would expand the
clearing along a significant portion of the remaining corridor length that runs within its existing
power lines, requiring clearing even more vegetation and undertaking additional development
within existing corridors. As demonstrated before the Department, this project poses a unique and
substantial threat to Maine’s environment.

The Department considered applications for a Natural Resources Protection Act (NRPA)

permit pursuant to 38 M.R.S. §§ 480-A — 480-JJ and a Site Location of Development Law (Site

! “The board is not bound by the commissioner’s findings of fact or conclusions of law but may adopt, modify or
reverse findings of fact or conclusions of law established by the commissioner.” 38 M.R.S. § 342-D(4)(A).
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Law) permit pursuant to 38 M.R.S. §§ 481 — 490 for CMP’s proposed NECEC Project. The record
conclusively demonstrates that this project will not fit harmoniously into the existing natural
environment and will adversely affect existing uses, scenic character, and natural resources,
including significant vernal pools, brook trout habitat, wildlife habitat and lifecycles, and deer
wintering areas. The NECEC complies with neither NRPA nor the Site Law. A stay is appropriate

while the Board reviews the NECEC’s compliance with NRPA and the Site Law.

ARGUMENT
L. The Board Must Issue a Stay and Review the Application de novo Because This is
a Project of Statewide Significance That Cannot Be Authorized by the

Department

Controlling statutes require the Board to assume jurisdiction over and decide license
applications that involve projects of statewide significance. 38 M.R.S. §§ 341-D(2), 344(2-A); 06-
96 CMR. Ch. 2 § 17(C). These statutes state that the Board—not the Department—“shall decide
each application for approval of permits and licenses that in _its judgment represents a project of
statewide significance.” 38 M.R.S. § 341-D(2) (emphasis added). A project is of statewide

significance if it meets at least 3 of the 4 statutorily defined criteria:
1. Will have an environmental or economic impact in more than one municipality, territory

or county;
2. Involves an activity not previously permitted or licensed in the State;

3. Islikely to come under significant public scrutiny; and
4. Islocated in more than one municipality, territory or county.
Id. § 341-D(2)(E); accord 06-96 CMR. Ch. 2 § 17(C).
Use of the word “shall” imposes a mandatory duty and does not provide the Board or
Commissioner with discretion. The Legislature set forth specific rules to “be observed in the

construction of statutes, unless such construction is inconsistent with the plain meaning of the

enactment.” 1 M.R.S. § 71. One of those specific rules is that, when used in laws enacted after



December 1, 1989, the words “‘shall’ and ‘must’ are terms of equal weight that indicate a
mandatory duty, action or requirement.” Id. § 71(9-A); accord McGee v. Sec'y of State, 2006 ME
50, 9 14 & n.3, 896 A.2d 933, 938-39. “If the meaning of the language is clear, we interpret the
statute to mean what it says.” N.A. Burkitt, Inc. v. Champion Rd. Mach. Ltd., 2000 ME 209, 9 6,
| 763 A.2d 106, 107 (citing Kimball v. Land Use Regulation Comm'n, 2000 ME 20, 18, 745 A.2d
387, 392). Here, the statutory mandate is clear.

Nor is the Commissioner possessed of authority to retain jurisdiction over an application
that meets 3 of the 4 criteria. 38 M.R.S. § 344(2-A) (“the commissioner shall decide as
expeditiously as possible if an application meets 3 of the 4 criteria set forth in section 341-D,
subsection 2 and shall request that the board assume jurisdiction of that application. .... If at any
subsequent time during the review of an application the commissioner decides that the application
falls under section 341-D, subsection 2, the commissioner shall request that the board assume
jurisdiction of the application™) (emphasis added).?

Thus, unless the Board determines in its judgment that the Corridor is not a project of
statewide significance—a conclusion that would be flatly contrary to the statutory definition of
“statewide significance”—then the Order must be stayed or vacated until the Board reviews it
independently.

The Corridor is clearly a project of statewide significance:

e First, the Corridor will have environmental or economic effects across many more than
one municipality, territory, or county. The Order describes the breadth of the project,

2 This section of the law also contemplates that interested persons may request that the commissioner refer an
application to the Board, and the commissioner is required to issue a written decision if he declines to do so. 38
M.R.S. § 344(2-A). However, the statutory mandate imposed on the Commissioner and the Board is entirely
independent of a request from an interested person. 38 M.R.S. §§ 341-D(2), 344(2-A); 06-96 CMR. Ch. 2 § 17(C).
Moreover, because the statutes are written with regard to whether the Commissioner or the Board shall “assume
jurisdiction” of a particular decision, id., this issue of subject matter jurisdiction within the agency may be raised at
any time—including on appeal—and is decided based on the “jurisdiction, powers and authority that are conferred
on the Board by express legislative grant” or necessary implication. Ford Motor Co. v. Darling’s, 2014 ME 7,
41-42, 86 A.3d 35, 49.






